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Legal Remedies
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P erhaps our age will be known to the future historian as the age of the bulldozer and the
exterminator; and in many parts of the country the building of a highway has about the same
result upon vegetation and human structures as the passage of a tornado or the blast of an atom
bomb...

- Lewis Mumford, The Highway and the City (Harcourt, Brace & World, 1963)

Planners and preservationists have long been aware of the devastating impact of highway
development on natural and historic resources. These impacts, as we now know, go beyond the
actual footprint of the roadway and have the potential to radically change the face of a landscape
by inducing or accelerating changes in land use patterns that can further exacerbate impacts on
historic properties. This unplanned or induced development (often referred to as "sprawl") has
been dubbed one of the most significant economic, social, and environmental problems of our
time, contributing to urban decline, racial polarization, worsening air and water quality,
destruction of our rural heritage, and the erosion of community. This article will focus on the

legal tools for protecting historic sites from highway projects that are subsidized to some extent
by federal funds.

The primary federal laws that specifically protect historic properties threatened by transportation
projects are Section 4(f) of the Department of Transportation Act, 23 U.S.C. § 138; 49 U.S.C.
§303, and Section 106 of the National Historic Preservation Act, 16 U.S.C. § 470f. Section 4(f)
directs the U.S. Department of Transportation to give the protection of historic properties (as
well as public parks, recreation areas, and wildlife refuges) paramount consideration in
transportation planning. Transportation projects that require the use of these protected sites may
not be approved unless (1) there is no feasible and prudent alternative to harming the site, and (2)
the project includes all possible planning to minimize harm. Section 106 requires all federal
agencies to take into account the effect of their undertakings on historic properties prior to
funding or approving permits or licenses for projects. In addition, federal agencies must conform
their decision-making process to the requirements of the National Environmental Policy Act
(NEPA), 42 U.S.C. § 4332. This article will discuss how preservation advocates can make use of
these legal tools in fighting destructive highway projects, starting with NEPA, which provides
the overall framework for defining the range of alternative transportation solutions or designs
that will be considered under both Section 106 and Section 4(f).

Review of Highway Projects under NEPA

NEPA is the overarching federal law requiring federal agencies to prepare an Environmental
Impact Statement (EIS) prior to approving any "major federal action" that is likely to have a
"significant impact on the human environment." An EIS is a detailed statement describing the
environmental impact of the pro-posed project and exploring alternatives. Under binding
regulations developed by the White House Council on Environmental Quality, environmental
impacts include impacts on the built environment and on historic and cultural resources (Note 1).



While NEPA does not mandate that transportation agencies avoid or protect resources, the NEPA
process can help to give agencies the information they need in order to do so. It also gives
members of the public timely information about project impacts and alternatives and can help
them to advocate more effectively for changes in the project to address historic preservation
concerns.

Whether to Prepare an EIS

Whenever a transportation project is proposed for federal funding, the first step in the NEPA
process involves determining whether the proposed actions are likely to be significant and thus
require the preparation of an EIS. The Federal Highway Administration (FHWA) has developed
its own procedural regulations for NEPA (Note 2). Under these regulations, a full EIS is
normally required for a new controlled access highway or a road project of four or more lanes on
a new location (Note 3).

If the project is not one that normally requires a full EIS, and the project is not "categorically
excluded" from environmental review (Note 4), an Environmental Assessment (EA) must be
prepared. Proposed actions for which only an EA may be required include projects to widen or
expand the capacity of existing highways. An EA's assessment of impacts and alternatives is not
as detailed or rigorous as that of a full EIS and is usually not subject to formal public review.
Following completion of an EA, the FHWA will either issue a Finding of No Significant Impact
(FONSI) or it will decide that a full EIS is required because the project will have significant
environ-mental impacts.

If an EIS is prepared for a project, it must be circulated in draft form to the public and to a
variety of resource agencies for review and an opportunity to comment. The agency must then
respond to these comments in its Final EIS. The agency may not approve or begin the proposed
project (including right-of-way acquisition and final design) until it has finalized the EIS and
issued a Record of Decision summarizing the reasons for its decision, including any mitigation
adopted to address adverse impacts.

Alternatives Under NEPA

The heart of the EIS is the consideration of alternatives. This is the place where the FHW A must
identify the transportation needs to be addressed by the project (the "purpose and need"), which
in turn will determine the range of alternatives to be considered. Highway projects generally
address one or more of the following needs: system linkages, capacity, roadway deficiencies,
legislation, social demands, or economic development (Note 5). Only alternatives that satisfy
some or all of the identified transportation needs will be evaluated in the EIS (Note 6).

One issue frequently challenged in highway cases is FHWA's refusal to consider alternatives
that would reduce or avoid impacts on historic and/or natural resources, based on the conclusion
that the alternatives would not provide a desirable "level of service" (Note 7) or satisfy "current
design standards." These alternatives may include "mass transit" such as bus or rail,
"Transportation System Management" (TSM) (Note 8), and road improvements, such as
straightening or banking curves, flattening hills that limit sight distance, adding passing or
turning lanes, paving shoulders, or making other improvements to roadway geometrics that
improve safety or travel speed. While some courts have held FHWA in violation of NEPA when



it failed to consider such alter-natives to building or expanding a highway (Note 9), other courts
have upheld FHWA s refusal to do so, based on deference to the agency's determination that
alternatives would not provide sufficient capacity to handle a projected traffic increase or meet
other transportation needs (Note 10).

However, the continued ability of highway agencies to reject these "low build" alternatives out-
of-hand is increasingly called into question. Current research shows that building or widening
roads is not necessarily an effective long-range solution to traffic congestion. To the contrary,
building more highways can have the opposite result of stimulating additional trips (called
"latent demand") and accelerating new development ("induced growth"), which in turn generates
more traffic (Note 11). As one court pointed out, "[h]ighways create demand for travel and
expansion by their very existence." (Note 12) These studies offer persuasive authority that EISs
evaluating the impacts of new or expanded highways should rigorously evaluate alternative
transportation solutions, such as improving the existing roadway or investing in mass transit,
rather than adding capacity for single occupancy automobiles.

Likewise, highway agencies can no longer justify intrusive highway designs as necessary to
adhere to "current design standards." (Note 13) In response to concerns by frustrated citizens,
who have long pushed highway engineers to place community and preservation values on par
with the needs and convenience of motorists, Congress has now amended federal funding
statutes so that highway design standards "may take into account . . . (A) the constructed and
natural environment of the area; (B) the environmental scenic aesthetic, historic, community, and
preservation impacts of the activity." (Note 14) FHWA regulations and guidance now
acknowledge that highways can be flexibly designed to protect scenic and historic values (Note
15). The explicit recognition of these values in federal law and policy provides strong authority
for designing highway projects that respect rather than destroy the history and character of the
communities through which they pass (Note 16).

Section 106

Section 106 of the National Historic Preservation Act (NHPA) is the basic federal law requiring
all federal agencies, including FHWA, to take into account the effects of their actions (called
"under-takings") on historic proper-ties, in consultation with preservation agencies and interested
members of the public. The key participants in the Section 106 process are the state historic
preservation officer (SHPO) (or, for projects on tribal lands, the tribal historic preservation
officer (THPO)) and the federal Advisory Council on Historic Preservation, an independent
agency created by Congress to implement and enforce Section 106.

The Section 106 process is governed by the Advisory Council's binding regulations, which
outline three basic steps: identifying historic properties; assessing the effects of the project; and
resolving any adverse effects (Note 17). In carrying out each of these steps, the federal agency
must consult with the applicable SHPO/ THPO and the Advisory Council, if it elects to
participate in the consultation, and provide opportunities for public involvement.

A Consultative Process

While Section 106 is similar in many respects to the assessment of cultural resource impacts
under NEPA, the Section 106 process is distinctive in its heavy reliance on consultation with



preservation agencies and interested par-ties. One unique aspect of Section 106 is the ability of
affected members of the public to request "consulting party" status. Under the Advisory
Council's regulations, certain entities (such as the permit or funding applicant, an Indian tribe or
Native Hawaiian organization, or representatives of local governments) are entitled to participate
in the Section 106 process as "consulting parties." In addition, other individuals or organizations
with a concern about the effects of the project, or having a legal or economic stake, such as
owning an affected property, may seek to become consulting parties (Note 18). Consulting
parties are entitled to receive and comment on most documentation prepared as part of the
Section 106 process. Preservation advocates often request consulting party status to ensure that
they receive timely notification about a project’s impacts on historic properties and an
opportunity to comment on the project.

Another important difference between NEPA and Section 106 is that, unlike NEPA, the agency
proposing the undertaking does not have the final say over whether the effects on historic
properties have been adequately considered. Rather, as described below, the final decision about
whether historic properties are eligible for the National Register of Historic Places and whether
the project’s effect on those historic properties will be "adverse" rests with other agencies with
expertise in historic preservation.

Identifying Historic Properties

The agency is responsible for identifying historic properties within the "area of potential effects,"
that is, the geographic area within which an under-taking may directly or indirectly cause
changes in the character or use of any historic properties (Note 19). In doing so, the agency must
make a "reason-able and good faith effort" to identify properties that may be eligible for listing
in the National Register of Historic Places (Note 20).

In the event of a dispute over whether a property that may be affected by a highway project is
National Register-eligible, or over the boundaries of a historic property, the FHWA is not free to
disregard the views of the SHPO, the Advisory Council, Indian tribes, or the public. Instead,
these disputes are submitted to the Keeper of the National Register, a unit within the U.S.
Department of the Interior, National Park Service, for a final determination of National Register
eligibility or boundaries. (Note 21)

Assessing Adverse Effects

In assessing effects on historic properties, the FHWA is required to apply the "criteria of adverse
effect”" in the Advisory Council's regulations. These regulations define "adverse effects" as
including not just physical destruction of or damage to a historic property but also indirect
effects such as the "[i]ntroduction of visual, atmospheric or audible elements that diminish the
integrity of the property’s significant historic features," and any "[c]hange...of physical features
within the property's setting that con-tribute to its historic significance." (Note 22) This standard
is particularly important in the case of highway projects, whose effects typically extend beyond
the roadbed and include visual intrusion, noise, vibration, and vehicle fumes, as well as
secondary impacts, such as highway-induced development. Again, in the event of disputes over
the application of the criteria of adverse effect, the Advisory Council or SHPO, not the FHWA,
makes the final determination. (Note 23)



Negotiating a Memorandum of Agreement

Once adverse effects are identified, the FHWA and the other parties must consult to determine
whether changes can be made in the project to avoid or mitigate adverse effects on historic
properties. Generally, this involves making minor shifts in a highway's alignment to avoid
resources directly near the highway's path rather than a major reevaluation of alternative designs
or transportation modes. However, preservation advocates should also use the process to develop
a creative mitigation package, considering elements such as noise mitigation, less intrusive
design, landscape and streetscape improvements, easement programs, traffic mitigation,
historical interpretation, and funding for adversely affected businesses.

The Section 106 process is usually completed by the execution of a Memorandum of Agreement
(MOA), a binding and enforceable contract embodying all mitigation commitments. If no
agreement is reached, the Section 106 process is terminated by the head of the federal agency
requesting and receiving the formal comments of the Advisory Council on Historic Preservation.
These comments are not binding, but are intended to urge the agency to make a more
preservation-minded decision.

While Section 106 does not require the FHWA to protect or preserve historic properties, it is
nonetheless an important legal tool for protecting resources that may be harmed by transportation
projects. With its strong emphasis on procedure and public participation, Section 106 can be used
by preservation advocates to help ensure that effects on historic sites are accurately identified
and assessed. This, in turn, helps to ensure that historic resources are protected by Section 4(f) of
the Department of Transportation Act, the most stringent federal preservation law in existence.
(Note 24)

Section 4(f') of the Department of Transportation Act

Section 4(f) of the Department of Transportation Act prohibits the Secretary of Transportation
from approving any transportation project or program that would "use" land from any park,
historic site, recreational area, or wildlife refuge, unless (1) there is "no prudent and feasible
alternative" to harming the site, and (2) the project includes "all possible planning to minimize
harm" to the protected resources, 23 U.S.C. § 138; 49 U.S.C. § 303. The circumstances under
which a preservation alternative may be rejected under Section 4(f) have been narrowly defined
by the U.S. Supreme Court: transportation officials are for-bidden from rejecting alternatives that
would avoid or minimize harm to protected sites unless they can show that the less harmful
alternatives would result in costs or community disruption of "extraordinary magnitude," or other
unique factors. (Note 25)

Determining Whether the Project Will "Use" Historic Properties

The first issue that arises under Section 4(f) is whether the project will "use" historic sites. A
project can "use" historic sites either directly, by physically encroaching within the boundary of a
protected resource, or indirectly, if the project’s proximity impacts would "substantially impair"
the value of a protected site so as to constitute a "constructive use." (Note 26) Under Section 4(f),
any direct use of a Section 4(f)-protected resource, no matter how small, is subject to evaluation
under Section 4(f). (Note 27) A temporary use of protected land during construction of the
project can also be a "use" under Section 4(f), if the construction activities result in permanent



impacts to the protected site, such as removal of natural features or structures that contribute to
the site's historic significance (Note 28).

A "constructive use" occurs under Section 4(f) "where the project’s proximity impacts are so
severe that the protected activities, features, or attributes that qualify a resource for protection
under section 4(f) are substantially impaired." (Note 29) Courts have found constructive use in
the case of highway projects that would come within 15 to 200 feet of historic properties in
urban settings (Note 30).

Evaluation of "Prudent and Feasible" Alternatives

Once a project is determined to involve a "use" of a historic site, the FHWA must deter-mine
whether there are any prudent and feasible alternatives to that use. An alternative is infeasible
only if it cannot be constructed as a matter of sound engineering (Note 31). Since very few
designs are technically infeasible, most Section 4(f) disputes focus on the circumstances under
which an alter-native can be rejected as being "imprudent.” In order to find that an alternative is
"not prudent" under Section 4(f), the FHW A must find that it presents "unique problems," "truly
unusual factors," or that the cost or community disruption resulting from the alternative would
reach "extraordinary magnitudes." (Note 32)

Even if there are no prudent or feasible avoidance alternatives, Section 4(f)(2) requires the
FHWA to undertake all possible planning to minimize harm to Section 4(f)-protected sites.
Where two or more alternatives would "use" Section 4(f) resources, the "all possible planning to
minimize harm" requirement mandates that FHWA quantify the magnitude of the harm to
protected sites for each alternative route and select the alternative that does the least total harm
(Note 33). In determining which of two or more alternatives would involve a greater "use" of
historic sites, the Secretary must take into account the views of the Advisory Council on Historic
Preservation, but need not accord those views absolute deference (Note 34).

Conclusion

Transportation projects can be especially devastating for communities with historic resources,
but preservation advocates have an array of strong legal tools that can be used to help prevent or
minimize those adverse impacts. These legal tools should not be reserved for litigation- they are
most effective when used early during the administrative process to persuade federal and state
decision makers to modify their plans for transportation projects before final decisions are made,
in order to be more sensitive to historic preservation concerns.
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